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 1.  TIME:  9:00   CASE#: MSC14-00701 
CASE NAME: VIVEROS VS. CENTERPOINT SERVICE 
HEARING ON MOTION TO TAX CENTERPOINT SERVICE'S MEMORANDUM OF COSTS 
FILED BY FLORENCE VIVEROS, et al. 
* TENTATIVE RULING: * 
 
Hearing dropped by moving party.  

After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01111 
CASE NAME: BUCK VS. R. E. ROSINE & CO. 
HEARING ON MOTION TO SET ASIDE COURT JUDGMENT AND SET CASE FOR TRIAL 
FILED BY R. E. ROSINE & CO., INC., GERALDINE R. ROSINE 
* TENTATIVE RULING: * 
 
 The parties’ requests for judicial notice are granted.  Defendants’ motion to set aside 
the court judgment against them is denied.  The basis for this ruling is as follows. 
 
 A. Extrinsic Fraud. 
 
 Defendants cite no legal authority supporting the proposition that the misconduct of their 
own attorney, as described in the supporting declaration of Peter Bonis, constitutes “extrinsic 
fraud” for purposes of setting aside an otherwise valid judgment.  The Court finds that extrinsic 
fraud is applicable only when the side obtaining the judgment has engaged in misconduct.  
(See, City and County of San Francisco v. Cartagena (1995) 35 Cal.App.4th 1061, 1067 [“the 
essence of extrinsic fraud is one party's preventing the other from having his day in court”].)  
The decisions cited by defendants in their opening memorandum are easily distinguishable. 
 
 In the Stevenot decision, the Court of Appeal found that a party representing himself 
in pro per had not engaged in extrinsic fraud, so that it was error for the trial court to set aside a 
default judgment.  (See, In re Marriage of Stevenot (1984) 154 Cal.App.3d 1051.)  The 
examples of what qualifies as extrinsic fraud, listed by the Court of Appeal, all concern fraud by 
the opposing party, and not fraud by a party’s own attorney.  (Id., at 1069.)  In the case at bar, 
defendants do not allege acts of extrinsic fraud by plaintiff or his counsel. 
 
 In the Las Vegas Land decision, the trial court denied a motion for relief from default 
brought under the mandatory attorney fault provision of the governing statute.  (See, Code Civ. 
Proc., § 473, subd. (b); Las Vegas Land & Development Co., LLC v. Wilkie Way, LLC (2013) 
219 Cal.App.4th 1086.)  The Court of Appeal affirmed, finding that the attorney fault provision 
does not apply to summary judgment motions.  In the case at bar, there was no summary 
judgment motion, and defendants have not invoked the attorney fault provision because the 
six-month statutory period has expired. 
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 In the Yeap decision, the Court of Appeal found that both the attorney fault and the 
excusable neglect provisions of the governing statute apply to a judicial arbitration proceeding.  
(See, Code Civ. Proc., § 473, subd. (b); Yeap v. Leake (1997) 60 Cal.App.4th 591.)  In the case 
at bar, there was no judicial arbitration, and defendants have not invoked either the excusable 
neglect or the attorney fault provision. 
   
 The Court notes that, if misconduct by one’s own attorney were deemed equivalent to 
extrinsic fraud by the opposing party, this would constitute an end run around the six-month 
time limit for seeking relief in the governing statute.  (See, Code Civ. Proc., § 473, subd. (b).)  
In Stevenot, the Court of Appeal noted that, once this six-month time limit has passed, “there is 
a strong public policy in favor of the finality of judgments and only in exceptional circumstances 
should relief be granted.”  (Id., 154 Cal.App.3d at 1071.)   
 
 B. The Futility of the Requested Relief. 
 
 Defendants seek to set aside the judgment against them.  However, this remedy would 
be futile, because defendants would still be subject to the January 2018 order granting plaintiff’s 
petition to confirm the arbitration award.  And even if this order too were set aside and the 
petition to confirm were re-calendared for hearing, defendants have failed to articulate an 
argument that defendants have statutory grounds to oppose the petition.  (See, Code Civ. 
Proc., § 1286.2; Pour Le Bebe, Inc. v. Guess? Inc. (2003) 112 Cal.App.4th 810, 825 [“[t]he 
exclusive grounds for judicial review of arbitration awards are those found in the statutes 
governing arbitration”].)  Further, the 100-day jurisdictional time limit for seeking to vacate the 
underlying arbitration award expired long ago.  (See, Code Civ. Proc., § 1288.) 
 
 Defendants appear to contemplate that, if the judgment against them were set aside, 
plaintiff’s case would be set for trial.  This makes no sense.  The Court granted the petition to 
compel arbitration, which was brought by defendants themselves, in November 2015.  
Defendants’ counsel at that time was Leonard Watkins, and defendants do not allege any 
extrinsic fraud on the part of Mr. Watkins.  Accordingly, if the judgment were set aside, the 
November 2015 order would remain in effect, and under defendants’ best case scenario, 
this case would be sent back to the arbitrator for further review — with defendants bearing the 
full cost of the arbitration.  Defendants have failed to indicate that they are willing to proceed 
in this manner. 
 
 C. Equitable Factors. 
 
 Defendants invoke the Court’s equitable powers.  However, two equitable factors 
militate against granting relief. 
 

1. Plaintiff’s Attorney Fees. 
 

Through no fault of his own, plaintiff has incurred approximately $ 132,000 in attorney 
fees to date, a substantial portion of which represents the prove-up at the arbitration hearing, 
the unopposed petition to confirm the arbitration award, and enforcement of judgment activities.  
(Barlev Dec., ¶ 39.)  Yet defendants have failed to offer to pay any of these fees, and the 
corresponding costs, as a condition to setting aside the judgment against them.  This 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   12/19/18 

 
 

- 3 - 

constitutes a fully independent equitable ground for denying defendants’ motion.  (See, 
Davenport v. Blue Cross of California (1997) 52 Cal.App.4th 435, 454-455 [“one who seeks 
equity must do equity”].) 

 
 2. Defendants’ Lack of Diligence. 
 
Defendants indicate that they had difficulty communicating with Mr. Bonis from the 

inception of the attorney-client relationship in March 2017.  (Johnson Dec., ¶ 14 and ¶ 17.)  
Yet defendants offer no evidence that they took concrete action to improve the communication, 
or to find a new attorney, before bringing this motion.  Indeed, Mr. Bonis is still defendants’ 
attorney of record. 

 
 This is particularly troubling because defendants knew, from March 2017, that an 
arbitration was scheduled for June 2017.  (Bonis Dec., ¶¶ 7-8 and Exh. 1.)  Defendants also 
knew that a ‘PMK’ deposition of defendant R.E. Rosine & Co, Inc. had to be completed by 
May 5, 2017.  (Bonis Dec., ¶ 10 and ¶ 12.)  When May and June came and went, with no PMK 
deposition and no arbitration, what did defendants think was happening?  The supporting 
declarations do not say; defendants appear to have been content to simply sit back and 
passively do nothing instead of actively inquiring into what might be going on. 
 
 Further, according to defendants’ own opening evidence, defendants learned of 
their default, and thus of the imminence of an arbitration award, shortly after their default 
was entered: 
 

36. The first time I spoke to my clients about the Arbitration Award and 
default was sometime at the end of July 2017 when Ms. Johnson 
dropped off a check in the amount of $ 35,000. 

 
(Bonis Dec., ¶ 36.)  Yet defendants did not contact the arbitrator to forestall the entry of an 
arbitration award and attempt to find a new attorney; instead, they continued to rely on the 
manifestly unreliable Mr. Bonis.  The arbitration award was entered on August 13, 2017, 
approximately two weeks after defendants learned of their default. 
 
 In April 2018, defendants received a notice of levy from the sheriff’s office.  Yet even 
after receiving this notice, defendants waited six months before bringing the pending motion. 
 
 In conclusion, Debra Johnson worked for defendants for 30 years as a property 
manager, and is thus a sophisticated business person.  (Johnson Dec., ¶ 2.)  Ms. Johnson was 
defendants’ contact person for defending the arbitration.  (¶ 15.)  Yet Ms. Johnson offers no 
reasonable excuse for failing to supervise Mr. Bonis’s work more closely and instead taking a 
passive attitude towards litigation that she knew plaintiff was aggressively pursuing.  (Johnson 
Dec., passim.)  Defendants have brought this motion 16 months after their default was entered 
in the arbitration (June 2017), 15 months after Mr. Bonis advised them of the default (July 
2017), and 14 months after the entry of the arbitration award (August 2017).  The Court finds 
that it would be inequitable to punish plaintiff for Ms. Johnson’s lack of diligence by going back 
to square one at such a late date, and this constitutes a second, fully independent equitable 
ground for denying defendants’ motion. 
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 D. Evidentiary Problems. 
 
 Defendants’ evidence is problematic and unpersuasive, because it is both contradictory 
and incomplete.  The following are examples of these evidentiary problems. 
 
  1. Contradictory: Fraud v. Other Factors. 
 
 Defendants tacitly acknowledge that ‘mere’ neglect on the part of Mr. Bonis would not 
support setting aside the judgment against them.  Defendants’ motion is therefore based on the 
legal premise that Mr. Bonis committed acts of intentional fraud — misrepresentations or 
concealment intended to injure defendants and deprive them of their day in court.  But the 
supporting declaration of Mr. Bonis does not support such a fraud theory.  Instead, Mr. Bonis 
focuses primarily on other factors: 
 

(a)  difficulties in communicating with Debra Johnson (¶ 14 [“[c]ontacting her 
was difficult”], ¶ 18 [Mr. Bonis “attempted to” notify Ms. Johnson of his failure 
to appear at the June 2017 hearing, and ¶ 19 [Mr. Bonis “attempted to leave a 
voice-mail message” for Ms. Johnson]); 
 
(b)  Mr. Bonis’s own health (¶ 37, ¶ 38, ¶ 52, and ¶ 54); 
 
(c)  the health of Mr. Bonis’s wife (¶ 52); 
 
(d)  the health of Ms. Johnson, Ms. Johnson’s husband, and defendant 
Geraldine Rosine (¶ 51), and; 
 
(e)  malfeasance by another property management company (¶ 51). 

 
Defendants do not offer a coherent fraud narrative, but rather a scattershot set of 
non-fraud excuses. 
 
 The Court acknowledges that in a one-sentence paragraph, Mr. Bonis makes the 
following allegation: “For the reasons stated herein, I never notified my clients of the Arbitration 
Award and I concealed/misrepresented the entry of the Arbitration Award against them.”  
(Bonis Dec., ¶ 35.)  However, in addition to the fact this allegation is nothing more than a legal 
conclusion, this allegation is also contradicted by other more specific allegations.  Thus, as 
noted above, Mr. Bonis alleges that he “attempted to” communicate with defendants, rather 
than concealing information from them.  And in an allegation that merits repeating, Mr. Bonis 
alleges that he affirmatively discussed the default leading to the arbitration award with 
defendants: 
  

36. The first time I spoke to my clients about the Arbitration Award and 
default was sometime at the end of July 2017 when Ms. Johnson 
dropped off a check in the amount of $ 35,000. 

 
Mr. Bonis’s use of the phrase “[t]he first time” strongly suggests that there were in fact multiple 
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discussions with defendants concerning the default and arbitration award. 
 
 Further, with regard to the conversation in April 2018, Mr. Bonis affirmatively states his 
apparently sincere belief that there was “an error” that led to the issuance of a notice of levy, 
and Mr. Bonis indicates that he then had an apparently sincere intention to “take action to 
correct the mistake.”  (Bonis Dec., ¶ 43.)  Mr. Bonis does not allege that he was attempting 
to fraudulently mislead defendants in April 2018 for some nefarious purpose.  Apparently, 
Mr. Bonis failed to take corrective action “[f]or the reasons stated herein …” (¶ 45.)  Those 
previously stated reasons include Mr. Bonis’s health problems, the health problems of 
Mr. Bonis’s wife, etc. 
 
  2. Contradictory and Incomplete: The Petition To Confirm. 
 
 In a startling feature of defendants’ opening papers, Mr. Bonis attaches to his supporting 
declaration an earlier declaration.  (Exh. 5.)  This earlier declaration was filed on December 4, 
2017, in support of Mr. Bonis’s request for a continuance of the hearing on the petition to 
confirm the arbitration award.  Mr. Bonis explained the need for a continuance as follows: 
 

I am moving to continue the hearing date on this motion because I am leaving on 
Sunday, December 3, 2017 for a two-week vacation in Hawaii in celebration of 
my twentieth wedding anniversary. 
 

(Exh. 5, ¶ 2.)  Mr. Bonis makes no mention of any health problems, and makes no mention of 
any of the other litany of excuses now presented to the Court in support of the present motion: 
difficulties in communicating with Ms. Johnson, Ms. Johnson’s health, etc.  The Court is 
troubled by its inability to easily reconcile these two declarations. 
 
 The discussion of the petition to confirm the arbitration award is also incomplete, 
because while Mr. Bonis’s request for a continuance was granted, Mr. Bonis offers no 
explanation for failing to file opposition papers after his return from the two-week vacation 
(a time when he was apparently healthy enough to travel), and why he failed to appear at the 
continued hearing date of January 10, 2018, or at least seek another continuance (as he had 
had no difficulty doing the previous month).  Mr. Bonis’s declaration skips from the December 4, 
2017 declaration seeking a continuance to the April 13, 2018 conversation with Debra Johnson, 
and the perplexing four-and-a-half-month gap between these two dates is simply ignored.  
(Bonis Dec., ¶¶ 41-42.) 
 
  3. Contradictory:  Ms. Johnson’s Declaration. 
 
 Mr. Bonis blames the difficulty in communicating with Ms. Johnson on Ms. Johnson’s 
inadequate contact information, and on Ms. Johnson being treated for cancer.  (Bonis Dec., 
¶ 14 and ¶ 51.)  Ms. Johnson denies this.  (Johnson Dec., ¶¶ 25-26.)  Ms. Johnson puts the 
blame squarely on the failure of Mr. Bonis “to return telephone calls, e-mails and 
correspondence.”  (Johnson Dec., ¶ 17.) 
 
 Mr. Bonis alleges that he spoke with defendants “about the Arbitration Award and 
default” in July 2017.  (Bonis Dec., ¶ 36.)  Ms. Johnson alleges that Mr. Bonis “had never 
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communicated any information regarding status [sic] of this case to me and/or my mother,” 
and that Ms. Johnson “expressed shock and disbelief” when she learned of the award.  
(Johnson Dec., ¶¶ 19-21 and ¶¶ 34-35.) 
 
 The Court is puzzled by defendants’ decision to offer contradictory declarations in 
support of the pending motion.  Defendants have the burden of proving their right to the 
extraordinary remedy of vacating an otherwise valid judgment based on extrinsic fraud, and 
defendants’ self-neutralizing opening evidence does not come close to meeting that burden. 
 
After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-00491 
CASE NAME: WELLS VS. CROSBY 
HEARING ON MOTION FOR LEAVE TO INTERVENE 
FILED BY LOYA CASUALTY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The motion is unopposed, and it is meritorious.  It is, therefore, granted. 
 
Provided this tentative ruling is not contested, the Court will sign the proposed order included 
with the moving papers.  The pleading included with the moving papers shall be filed and 
served on or before January 3, 2019. 

After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-01957 
CASE NAME: NEAL VS. ANTIOCH UNIFIED 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Dropped from calendar per request received 12/11/18. 

After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 
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 5.  TIME:  9:00   CASE#: MSC16-02247 
CASE NAME: JAMES OUGH VS. RICHARD PERALTA 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES CLAIM 
FILED BY PARK SUMMIT ESTATES HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 

Defendants’ motions to strike are denied, on the condition that plaintiffs agree to a 
continuance of the trial date until July 28, 2019 (or later, depending on the schedule of the 
parties and the Court) and a re-opening of discovery as to the punitive damages claim only.  
If plaintiffs agree to this condition, they must so notify the Court within the time normally allowed 
to contest a tentative ruling, that is, by 4:00 p.m. on December 18, 2018.  If plaintiffs agree to 
this condition, a Case Management Conference will be held before the new judge assigned to 
this case effective January 2, 2019, the Honorable Jill Fannin, in Department 21 on January 17, 
2019 at 9:00 a.m., to set a new trial date.  The purpose of this continuance is to allow 
defendants sufficient time to file a motion for summary adjudication as to plaintiffs’ punitive 
damages claim if they decide to do so.  In the event plaintiffs do not stipulate to this 
continuance, the court grants the motion to strike filed by defendant Richard Peralta and grants 
in part the motion to strike filed by defendant Park Summit Estates Homeowners Association 
(“HOA”) to this extent:  the following paragraphs and language are hereby stricken from 
plaintiffs’ Second Amended Complaint:  paragraphs 65, 92, 95, 114, 125. 126, 127, and 128; 
paragraphs 1(c), 4(d), 6(c), and 7(c) of the Prayer; and the words “despicable” or “despicably” 
wherever they appear in the Second Amended Complaint. 
 

At the outset, the court notes a variety of procedural issues that do not reflect well on 
the parties. 
 
 In connection with the previous motion to strike, defendant HOA was admonished to 
comply with CRC 3.1322 (a), but has only partially done so.  Defendant HOA wants portions of 
a number of paragraphs stricken, but fails to quote the objectionable language in the notice of 
motion.  Quoting it only in the Memorandum of Points and Authorities is insufficient.  The failure 
to comply with CRC 3.1322 (a) is an independent basis that could justify the Court’s denying 
portions of HOA’s motion, separate from the merits of the motion. 
 

Defendant Peralta argues facts that do not appear on the face of the SAC or in 
matters of which the court can take judicial notice.  Of course, the court cannot consider 
such facts.  Such facts must be presented through a motion for summary adjudication, not on 
a pleading motion.  
 
 Plaintiffs have impermissibly filed a Sur-Reply. Parties are not permitted without 
advance permission to file additional briefs just because they see something in a Reply Brief to 
which they wish to respond.  That is one purpose of oral argument. 
 
 Finally, the meet-and-confer that occurred prior to the filing of this motion was an e-mail 
exchange. There is no indication in the file that the parties met and conferred by telephone or 
in-person, which is what the statute requires. Ordinarily, the Court would continue the motion 
to require a code-compliant meet and confer to take place. Counsel would be well-advised to 
comply with the meet-and-confer requirements applicable to demurrers and motions to strike in 
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the future.  
 

The court concludes that while many of the changes that plaintiffs made in their 
complaint relate in some way to punitive damages, not all of them do.  Plaintiffs should not use 
leave to amend for one purpose as an excuse to make wholesale changes to a complaint and 
sidestep the requirement of obtaining more general leave to amend from the court through a 
CCP § 473 motion.  At the same time, defendants, who demanded more detail, should not 
oppose all changes because they technically can, when a motion for leave to amend would 
likely be granted. This underscores why the Legislature has required meet-and-confer in 
connection with motions to strike; experienced counsel should    
 
 It appears to the court that plaintiffs want to keep their punitive damages claim, but not 
permit defendants time to file a motion for summary adjudication as to that claim. That would 
unfairly prejudice defendants.  Defendants could not have been expected to file a motion for 
summary adjudication as to a complaint that might well be amended.  Once the complaint was 
amended, their motion would have to be amended and filed again.  (See State Compensation 
Ins. Fund v. Superior Court (2010) 184 Cal.App.4th 1124, 1130.)  
 
 Turning to the merits, defendants raise some valid points, such as that if Peralta was the 
HOA’s agent, the HOA is deemed to know what he knows, not the other way around; that some 
of the alleged statutory violations may be minor, irrelevant, or not betray malice; that using the 
term “despicable” multiple times does not make conduct any more despicable than it is if the 
term is used just once; and that constructive notice is not very likely to serve as much of a 
foundation for an award of punitive damages by the trier of fact.  What defendants actually 
knew is likely to be much more persuasive and legally sufficient than what they should have 
known.  However, the court concludes there is enough factual content to plaintiffs’ punitive 
damages claim that the merits of the claim should not be decided on this pleading motion but 
rather by a motion for summary adjudication or at trial.  If nothing else, the SAC alleges that 
Peralta knew he was not supposed to alter the storm drainage facilities on his Property without 
a City permit and that when he learned this, instead of using the licensed contractor who 
insisted on the permit, he hired unlicensed workers standing outside of Home Depot who did 
not. Then, after the flood events, he tried to restore his property to its original condition without 
consulting a geotechnical engineer or knowing exactly what that original condition was, while 
knowing how easily the property would flood and damage the downhill property owners.   
 
 For all these reasons, plaintiffs have a choice:  either (1) agree to continue the trial until 
July 28, 2019 or later, and potentially respond to discovery and/or dispositive motion practice 
related to punitive damages; or (2) go to trial on January 28, 2019 on the SAC as it would exist 
after the language identified above is stricken. 
 
After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 
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 6.  TIME:  9:00   CASE#: MSC16-02247 
CASE NAME: JAMES OUGH VS. RICHARD PERALTA 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY RICHARD PERALTA 
* TENTATIVE RULING: * 
 
See line 5. 

After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00557 
CASE NAME: IVAN M. RODAS  VS.  JAMES T. BENNETT 
HEARING ON MOTION FOR EXTENSION OF TIME TO RESPOND TO SPECIAL 
INTERROGS.  /  FILED BY JAMES TODD BENNETT 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party on 12/7/18. 

After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00557 
CASE NAME: IVAN M. RODAS  VS.  JAMES T, BENNETT 
HEARING ON MOTION FOR EXTENSION OF TIME TO RESPOND TO REQUEST FOR 
PRODUCTION OF DOCUMENTS  /  FILED BY JAMES TODD BENNETT 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party on 12/7/18. 

After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 
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 9.  TIME:  9:00   CASE#: MSC17-00611 
CASE NAME: TRISTAN D.  VS.  DIOCESE OF OAKLAND 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Counsel, petitioner (Mr. Kevin Daly), and claimant (minor) to appear. Counsel’s appearance 
may be by CourtCall if desired. 
 
After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 

 

  

10.  TIME:  9:00   CASE#: MSC17-01417 
CASE NAME: GREGORY DI LORETO VS. CHASE MANHATTAN 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY SPECIALIZED LOAN SERVICING LLC, et al. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendants Specialized 
Loan Servicing and U.S. Bank.  The demurrer is opposed by plaintiff Theresa Di Loreto.  
The demurrer is directed to plaintiff’s Third Amended Complaint (“TAC”).   
 

Defendants’ request for judicial notice is granted.  Defendants’ demurrer is overruled 
as to the First and Second Causes of Action, and is sustained without leave to amend as to 
the Third Cause of Action.  Defendants shall file an answer on or before January 3, 2019. 
 

The parties did not meet and confer “in person or by telephone,” as is required by 
statute.  (See, Code Civ. Proc., § 430.41.)  Plaintiff’s counsel refused to meet and confer in this 
manner, and is admonished to comply with section 430.41 in the future.  (See, Stoltzman Dec., 
¶ 6.)  The Court has exercised its discretion to consider the demurrer on the merits, rather than 
continuing the hearing. 

 
The basis for the Court’s ruling on the demurrer is as follows. 
 
A. The First Cause of Action. 
 
 1. Section 2924.11. 
 
The First Cause of Action is for a violation of the Homeowner Bill of Rights (“HBOR”).  

Specifically, plaintiff alleges a violation of Civil Code section 2924.11, the currently operative 
‘dual tracking’ statute.  (FAC, ¶ 24.) 

 
The problem with this cause of action is that section 2924.11 did not come into effect 

until January 1, 2018.  The conduct plaintiff complains of, the recording of a notice a notice of 
trustee’s sale, took place in 2017.  (FAC, ¶ 25.) 
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As defendants note in their demurrer, “[g]enerally, statutes operate prospectively only.”  
(Myers v. Philip Morris Companies, Inc. (2002) 28 Cal.4th 828, 840.)  Plaintiff has failed to cite 
any statutory language or legislative history indicating that section 2924.11 was intended to 
have a retroactive effect. 

 
 2. Section 2923.6. 

 
 The First Cause of Action originally attempted to state a cause of action under Civil 
Code section 2923.6, the dual tracking statute in effect during 2017.  On September 5, 2018, 
the Court sustained a demurrer to the cause of action on the ground that section 2923.6 
expired on December 31, 2017.  The Court gave plaintiff leave to amend, so that plaintiff could 
attempt to state a cause of action under some other HBOR statute. 
 
 The Court’s ruling in Part A-1 above illustrates the ‘Catch 22’ situation plaintiff faced.  
Plaintiff could not allege a dual tracking violation under section 2923.6, because that statute 
expired on December 31, 2017.  Plaintiff also could not allege a dual tracking violation under 
section 2924.11, because that statute did not take effect until January 1, 2018.  This even 
though, as the Court now finds, plaintiff can adequately allege a dual tracking violation. 
 
 Nine days after the Court’s ruling of September 5, Senate Bill 818 was signed by the 
Governor and enrolled by the California Secretary of State.  Senate Bill 818 re-enacts Civil 
Code section 2923.6 in a form substantially similar to the original version of the statute.  
Further, in Section 26, Senate Bill 818 addresses the very situation plaintiff finds herself in now: 
 

SEC. 26. It is the intent of the Legislature that any amendment, addition, or 
repeal of a section or part of a section enacted by Senate Bill 900 (Chapter 87 of 
the Statutes of 2012) and Assembly Bill 278 (Chapter 86 of the Statutes of 
2012), commonly known as the California Homeowner Bill of Rights, that took 
effect as of January 1, 2018, shall not have the effect to release, extinguish, or 
change, in whole or in part, any liability that shall have been incurred under that 
section, or part of a section, prior to January 1, 2018, unless the amendment, 
addition, or repeal expressly so provides.  The section, or part of a section, that 
was amended, added, or repealed shall be treated as still remaining in force for 
the purpose of sustaining any proper action, suit, or proceeding for the 
enforcement of such a liability, as well as for the purpose of sustaining any 
judgment, decree, or order. 
 

In light of this new provision, the Court will consider whether the Third Amended Complaint 
states a valid cause of action under section 2923.6. 
 
 In the Court’s ruling of September 5, the Court stated the following additional ground for 
sustaining defendants’ demurrer to the First Cause of Action, as then alleged in the Second 
Amended Complaint: 
 

Further, plaintiff has failed to allege a “material” HBOR violation.  (Civ. Code, 
§ 2924.12, subd. (a).)  Plaintiff has failed to allege why she came into default 
in the first place, and has failed to allege facts indicating that she currently has 
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sufficient income to provide a realistic chance of obtaining a loan modification 
that would allow her to save her home from foreclosure. 
 

The Court finds that plaintiff, represented by new counsel, has adequately addressed this 
aspect of the Court’s earlier ruling.  (TAC, ¶¶ 11-12, ¶ 20, and ¶ 33 [“Defendant SLS did not 
even attempt to determine whether a modification or workout option was available to Plaintiff as 
it never made a determination on Plaintiff’s application”].) 
 
 The Court notes that, while this action was removed to federal court, the Honorable 
Claudia Wilkin granted plaintiff’s request for a preliminary injunction, and ordered plaintiff to pay 
defendants $ 6,500 per month in lieu of an undertaking.    (See, RJN, Exh. 8, p. 18:13-19.)  
The Court assumes that plaintiff has been making these payments, because defendants have 
not moved to vacate the injunction.  While not dispositive, this suggests to the Court that 
plaintiff’s financial circumstances may well have improved to the point that plaintiff could qualify 
for a loan modification. 
 
 Finally, the Court notes that it concluded its ruling of September 5 as follows: 
 

The Court encourages the parties to consider the possibility of stipulating 
to extend the time for plaintiff to file a further amended complaint.  This could 
accommodate the comparatively brief period necessary for plaintiff to submit a 
new application for a loan modification, and for defendants to consider the new 
application and either offer a loan modification or issue a written denial.  This 
application review process could be supervised by counsel of record, to ensure 
that there is no confusion about HBOR compliance.  The Court has found in 
other wrongful foreclosure cases that this approach can be more fruitful, and less 
expensive, than arguing about technical HBOR violations associated with a stale 
application. … 
 

The Court continues to believe that the parties would be well advised to proceed in this manner. 
 

 3. A “Complete” Application. 
 
Defendants’ second argument is that plaintiff has “admitted” that this cause of action 

lacks merit, because she has admitted that her application for a loan modification was not 
“complete.”  Defendants’ argument is based on the fact that plaintiff attached a letter from 
defendant Specialized, dated July 6, 2017, to her original Complaint and her [First] Amended 
Complaint.  This letter stated that, while many supporting documents had been supplied, 
plaintiff’s application was not complete because plaintiff and her husband had not submitted a 
“Request for Mortgage Assistance Form.”  (See, RJN, Exh. 9 [Amended Complaint, Exh. “G”].)  
The Court finds that this argument lacks merit, for two reasons. 

 
First, Judge Wilkin has already ruled against defendants on this point, while the action 

was removed to federal court.  (See, RJN, Exh. 8, pp. 11-12.)  Defendants are improperly 
seeking reconsideration of that earlier ruling. 

 
Second, plaintiff in fact has never admitted that defendant Specialized’s characterization 
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of plaintiff’s application was correct.  Plaintiff has always taken the position that the application 
was complete, regardless of Specialized’s characterization.  (See, TAC, ¶ 19 and ¶ 25.) 

 
Plaintiff may be able to prove that she had in fact submitted the Request For Mortgage 

Assistance Form, and that the July 6 letter was in error on that point; borrowers frequently 
complain that servicers lose documents and require them to be re-submitted.  Or, plaintiff may 
be able to prove that she submitted the form after the July 6 letter and before the July 12 
recording of a notice of trustee’s sale.  Finally, as Judge Wilkin suggested in her ruling, plaintiff 
may also be able to prove that her application was substantially complete despite the absence 
of the form identified in the July 6 letter; defendants were required to notify plaintiff in advance 
what documents were needed and give plaintiff a reasonable chance to supply those 
documents.  Whether plaintiff’s application was in fact “complete,” within the meaning of the 
dual tracking statute, involves fact-intensive questions that are not appropriate for decision 
in the context of a demurrer. 

 
 4. Conclusion. 

 
 Plaintiff has adequately alleged a material violation of Civil Code section 2923.6 
occurring in July 2017.  This cause of action did not abate, under the authority of Senate Bill 
818.  Defendants shall file an answer by the due date stated above. 
 
 B. The Second Cause of Action. 
 
 The Second Cause of Action is for violation of the Unfair Competition Law (“UCL”).  
Defendants’ demurrer to this cause of action is overruled, because plaintiff has now adequately 
alleged an “unlawful” or “unfair” act within the meaning of the UCL — the HBOR violation that is 
the subject of the First Cause of Action.  (Bus. & Prof. Code, § 17200.  See, Majd v. Bank of 
America, N.A. (2015) 243 Cal.App.4th 1293, 1302-04 [alleged HBOR violation was an “unfair” 
act that supported a UCL cause of action].) 
 
 The Court does note that plaintiff’s UCL cause of action would appear to be entirely 
duplicative of her HBOR cause of action.  Plaintiff cannot obtain damages in a UCL cause of 
action, and despite the Court’s previous ruling, plaintiff has still failed to allege facts showing a 
right to restitution.  Further, any claim for restitution would be preempted by the ‘safe harbor’ 
provision of the HBOR remedies statute.  (See, Civ. Code, § 2924.12, subd. (c).) The threat of 
losing plaintiff’s home is sufficient to give plaintiff UCL standing, and she could obtain the UCL 
remedy of an injunction, but because no foreclosure sale has yet taken place, that is also 
plaintiff’s HBOR remedy.  (See, Civ. Code, § 2924.12, subd. (a).)  Nevertheless, the duplicative 
nature of this cause of action is not a ground for demurrer.  (Alden v. Hindin (2003) 110 
Cal.App.4th 1502, 1507 [“t]he conspiracy cause of action may have been redundant of the 
malicious prosecution cause, but the latter was independently and sufficiently stated”].) 
 
 C. The Third Cause of Action. 
 
 The Third Cause of Action is for cancellation.  Defendants’ demurrer is sustained 
because this cause of action is based entirely on an alleged HBOR violation, and is therefore 
preempted by the HBOR remedies statute; homeowners are provided the remedies of injunctive 
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relief, attorney fees, damages, and statutory penalties, but not the remedy of cancellation.  
(Civ. Code, § 2924.12, subds. (a), (b), and (h).) 
 
After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 

 

  

11.  TIME:  9:00   CASE#: MSC18-00438 
CASE NAME: WOODS VS. CMR 36 MOTORS 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY DINA WOODS 
* TENTATIVE RULING: * 
 
The unopposed motion is granted in part.  Ms. Smith’s declaration seeks fees for preparing a 
reply brief and attending a hearing.  Because the motion was unopposed, no reply brief was 
necessary, and no reply brief appears in the Court’s file. And it does not appear that a hearing 
will be necessary, either. 

The motion is granted to the extent it seeks $5,000 on the settlement.  As to costs and fees, 
the Court awards $960, which reflects the cost to file the motion and the fees incurred to 
prepare the motion. 

Plaintiff shall prepare a judgment consistent with the terms of this ruling. 

After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 

 

  

12.  TIME:  9:00   CASE#: MSC18-01105 
CASE NAME: PAUL VS. DUDUM 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JAMES DUDUM D.C. 
* TENTATIVE RULING: * 
 
Dudum’s demurrer and motion to strike are not opposed. 
 
Dudum’s demurrer is sustained with leave to amend.  Dudum’s motion to strike is granted, 
with leave to amend. 
 
On November 28, 2018, the Court sustained with leave to amend a separate demurrer, filed by 
Robertshaw, and provided 30 days for plaintiff to file an amended pleading. 
 
For the convenience of the parties and the Court, the Court vacates the 30-day deadline for an 
amended pleading provided by the November 28, 2018 order.  Should plaintiff wish to amend 
her pleading in response to either or both of Robertshaw’s demurrer (the November 28, 2018 
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order) and/or Dudum’s demurrer and motion to strike, plaintiff shall serve and file an amended 
complaint on or before January 21, 2019. 

The Court notes that there is a case management conference currently set for January 15, 
2019.  Given the deadline for amendment the Court set above, the Court vacates the 
January 15, 2019 case management conference.  The case is set for a case management 
conference on April 2, 2019, at 9:00 a.m. 

After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 
 

  

13.  TIME:  9:00   CASE#: MSC18-01105 
CASE NAME: PAUL VS. DUDUM 
HEARING ON MOTION TO STRIKE PLAINTIFF'S COMPLAINT 
FILED BY JAMES DUDUM D.C. 
* TENTATIVE RULING: * 
 
See Line 12. 

After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 
 

  

14.  TIME:  9:00   CASE#: MSC18-01285 
CASE NAME: QUIHILLALT VS. QUIHILLALT 
HEARING ON MOTION FOR INTERLOCUTORY JUDGMENT OF PARTITION 
FILED BY JOHN QUIHILLALT 
* TENTATIVE RULING: * 
 
Counsel to appear personally. 

After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 
 

  

15.  TIME:  9:00   CASE#: MSC18-01285 
CASE NAME: QUIHILLALT VS. QUIHILLALT 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel to appear personally. 

After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 
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16.  TIME:  9:00   CASE#: MSC18-01367 
CASE NAME: GREENBERG VS. CONTRA COSTA REGIONAL MEDICAL CENTER 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY JEFFREY JAHAN SAADI, CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
The County has filed a demurrer, a motion to strike, and a motion for an undertaking under 
CCP section 1030.  All three motions are directed at the currently operative first amended 
complaint (“1AC”).  Dr. Greenberg opposes all three.  
 
Essentially, the basis of Dr. Greenberg’s opposition in each instance is his desire to file a 
second amended complaint (“2AC”).  Counsel for the County submitted a declaration in support 
of the demurrer that indicates that plaintiff “refused to amend the complaint further.” (Hurley 
Dec. ¶ 5.)  Dr. Greenberg’s opposition papers suggest that it was the County that refused to 
stipulate to the filing of a 2AC. (E.g., Opposition to Undertaking Mtn., p. 2:1-3.)  The Court need 
not—and does not—resolve that quibble.  Without assigning any blame to any party, it is 
troubling as a general matter that a demurrer and motion to strike were filed in a case where 
each side represents that it would have been content to have an amended pleading filed, but no 
stipulation permitting the filing of an amended pleading was filed, and each side blames the 
other for that failure.  The Court expects counsel to work together in good faith to ensure that 
future meet-and-confer efforts in this case are more productive. 
 
The demurrer is sustained, with leave to amend.  The County concedes that the meet and 
confer related to the motion to strike was insufficient. Ordinarily, that might cause the Court to 
continue to motion and require a code-compliant meet and confer. However, given the Court’s 
ruling on the demurrer, and the leave to amend being granted, such a continuance would be an 
idle act. Instead, the motion to strike is denied as moot in light of the Court’s ruling on 
the demurrer.  
 
That leaves the motion for an undertaking.  In essence, Dr. Greenberg argues that because 
the 2AC will contain new factual allegations not contained in the 1AC, significantly altering the 
character of the case. That argument is well-taken—for now. In addition, the County filed a 
demurrer and a motion to strike challenging the legal sufficiency of the 1AC. Given that there 
was no prior demurrer/motion to strike practice in this case, the County must have suspected 
that even if its demurrer were sustained or its motion to strike granted, leave to amend would be 
provided.  In light of all of this, based on the current state of the pleadings, the Court cannot 
adequately evaluate whether there is a reasonable possibility that the County will obtain 
judgment in this action, as would be required for the Court to grant the motion under section 
1030(b).  The motion for an undertaking is denied.  This ruling is without prejudice to the 
County’s ability to bring a motion under section 1030 directed at the 2AC, should it choose 
to do so. 
 
For the benefit of all parties, the Court notes that the 2AC will be Dr. Greenberg’s third attempt 
at filing the complaint in this matter.  While the Court cannot say at this juncture precisely when, 
there will come a point when the County will be entitled to have a section 1030 motion heard 
and decided (should the County decide to bring a renewed section 1030 motion), irrespective of 
any argument that further amendment could improve the complaint. 
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Dr. Greenberg shall file and serve the 2AC on or before February 1, 2019.  To be clear, the 
leave to amend the Court is granting here is expansive, and the Court is intentionally providing 
some extra time for amendment—the Court wishes to permit Dr. Greenberg the time and 
latitude he needs to file a complaint that includes all of the factual allegations and legal theories 
he believes are appropriate.  Dr. Greenberg is not limited to filing the previously proposed 2AC.  
He is not limited to amending in response to the issues raised specifically by the County’s 
demurrer and motion to strike. 
 
After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 

 

  

17.  TIME:  9:00   CASE#: MSC18-01367 
CASE NAME: GREENBERG VS. CONTRA COSTA REGIONAL MEDICAL CENTER 
HEARING ON MOTION FOR ORDER OF UNDERTAKING 
FILED BY JEFFREY JAHAN SAADI, CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
See Line 16. 
 
After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 

 

  

18.  TIME:  9:00   CASE#: MSC18-01367 
CASE NAME: GREENBERG VS. CONTRA COSTA REGIONAL MEDICAL CENTER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JEFFREY JAHAN SAADI, CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
See Line 16. 
 
After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 
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19.  TIME:  9:00   CASE#: MSC18-02287 
CASE NAME: EMEZIEM VS. OCWEN LOAN SERVICING 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
Hearing Continued to 2/27/19 at 9:00 a.m. in accordance with the stipulation of the parties. 
The TRO currently in effect will remain in effect until the date of the continued OSC hearing.  
 
After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 

 

  

20.  TIME:  9:00   CASE#: MSL18-00301 
CASE NAME: STATE FARM VS. LINCOLN-BROADWAY 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended ANSWER 
FILED BY LINCOLN-BROADWAY TWO, LLC 
* TENTATIVE RULING: * 
 
The motion is unopposed, and it is meritorious.  It is, therefore, granted. 
 
Provided this tentative ruling is not contested, the Court will sign the proposed order included 
with the moving papers.  The pleading included with the moving papers shall be filed and 
served on or before January 3, 2019. 

After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 

 

  

21.  TIME:  9:00   CASE#: MSN18-2287 
CASE NAME: IN RE R. GONZALEZ 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF SETTLEMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
Appear. 

After 1/2/19, this case will be assigned for all purposes to Department 21, the Honorable Jill C. 
Fannin presiding. 

 

 

 


